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CONTAMINATED SITES AMENDMENT BILL 2004 
Second Reading 

Resumed from 21 October. 
MR B.J. GRYLLS (Merredin) [1.35 pm]:  I am happy to say that the Opposition will be supporting this 
legislation.  This Bill has come about because of an understanding by the draftspeople and the Department of 
Environment that the initial intention of the Contaminated Sites Act is not working in the outside world.  It is 
therefore necessary to bring forward this piece of legislation to correct that anomaly.  It was deemed under the 
polluter-pays principle contained in the Contaminated Sites Act that a company or organisation that was 
responsible for polluting a site would also be responsible for cleaning up that contamination should it move on to 
other sites not owned by the polluter.  That was a principle that the Opposition supported when that legislation 
came forward.  However, it seems that the Act as originally drafted may provide a legal loophole that will allow 
a business or a company that has caused the contamination of a site to avoid taking responsibility for remediation 
should that contamination move on to other sites not owned by the polluter.  This legislation will firm up the 
polluter-pays principle to ensure that it happens in practice.  
It is interesting that exactly this issue is being debated in Merredin at the moment.  The issue has arisen because 
there is an old service station site on the main street of Merredin that has been owned by two different oil 
companies.  The current oil company owner of that site is trying to sell that site to the local government 
authority.  However, the local government authority does not want to take on that site unless it can be sure about 
who will be responsible for the remediation of that site.  Therefore, there is a lot of toing-and-froing at the 
moment between the shire and the two oil companies about who is responsible for the remediation of the site.  It 
is important to ensure that the shire is happy with the process and that the oil companies will be responsible for 
the remediation of the site.  However, if in the future contamination is found to exist that on initial inspection 
was not found to exist, it is also important to ensure that the shire, if it becomes the owner of that site, or any 
subsequent owner, will have the ability to hold the original polluter responsible for the remediation of the site.  
As I have said, this site is in the main street of Merredin, so it is an important commercial property.  The shire 
wants that site to be developed by a private enterprise that is proposing to set up a business on the site.  
However, the whole process is being held up as the argument about who should be responsible for the 
remediation of that site goes through the channels.  I am sure there are many similar examples across the State.  
This legislation will make it very clear that the burden of remediation will fall on the person who caused the 
pollution in the first place.  That will be an important change.   
I have some questions for the Minister for the Environment, and hopefully we will get the answers when the 
minister responds.  One of the questions is about how this legislation will work in retrospect.  What role will this 
Bill play in resolving the problem that exists in Merredin at the moment, where two oil companies are arguing 
about their level of responsibility for the remediation of a site?  If there is to be some retrospectivity in this 
legislation, that will provide a clear direction to those companies about how they should negotiate in this matter.  
At the moment the two oil companies are arguing about their percentage of responsibility.  One company owned 
the site for 40 years and the other company had it for 15 years.  They are trying to work out what percentage of 
remediation each will pay.  At the moment the remediation looks to be around $100 000.  It is certainly an 
expensive effort.  If there are grey areas in the legislation, the companies will use them to delay the onset of the 
remediation work.  At the moment they are toing-and-froing.  Letters are going back and forth between lawyers.  
The railway and the local government are involved.  It has become such a legal quagmire that the poor private 
operator who wants to take on the site told me in the last conversation I had with him that it was all too hard 
because the process would probably take a couple of years and it could not wait that long to start its business.  I 
understand how the legislation will work as we move forward.  However, it will be important for the many 
people who are currently in this situation to know how it will work retrospectively.  They need to know how this 
legislation will work.  I would also like the minister to explain how this anomaly was missed.  There was quite 
wide consultation on the Contaminated Sites Bill and much industry involvement.  Will the minister explain how 
the drafters believed they missed this provision?   

The Opposition supports this Bill.  It is important that the grey areas are removed.  It is important that 
contaminated sites are cleaned up for the benefit of all Western Australians.  We are happy to support the Bill.  
People will be interested to know that the Bill will work retrospectively.  I have asked two main questions.  If the 
minister can answer them, we may be able to avoid going into the consideration in detail stage.  This Bill seems 
to provide necessary changes.  As I said, all Western Australians would like to see contaminated sites cleaned 
up.  They would also like certainty for the future landowners of those sites and to know that they will not be 
burdened with the cost of administering clean-ups.   

DR J.M. EDWARDS (Maylands - Minister for the Environment) [1.44 pm]:  I thank the Opposition for its 
support of this small amendment Bill, which is very important.  Fundamentally, we cannot proclaim this 
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legislation or bring it into effect until this matter has been sorted out.  The member for Merredin asked a valid 
question, which I asked in a much less understanding tone.  My tone was more like “How the expletive deleted 
hell did we come to this situation?”  Effectively, my understanding is that all the way through the eight different 
drafts during the previous Government and this Government it was thought that this situation was totally 
covered.  When we introduced the legislation into this Chamber and into the other place, we answered questions 
genuinely believing that we had it absolutely covered.  It was not until some time earlier this year, possibly when 
we looked at the regulations and certainly from feedback we had from lawyers, that we discovered it was not 
adequately legally or technically covered.  I went to Cabinet and sought to have this Bill drafted.  After it was 
drafted, I went back to Cabinet and had it approved.  Fundamentally, everyone involved genuinely believed it 
was covered.  The omission probably arises from a misunderstanding of how things were being drafted precisely 
during the different drafts.  Certainly we have been talking as though the issue was totally covered, because that 
was our genuine belief.  I felt that morally I could not proclaim the Act until I had rectified this anomaly because 
I did not want anyone - even if it were only two or three people - to be unwittingly caught out.   

Mr B.J. Grylls:  As in my example, in a $100 000 job, lawyers are going to pour over the legislation to find 
whatever loopholes they can, if not to get out of paying for the remediation, then at least to delay it.  That will be 
part of the process of the toing-and-froing before anything is done.   

Dr J.M. EDWARDS:  I will answer the member’s direct question.  The Contaminated Sites Act sets out a 
hierarchy of responsibility for contamination clean up.  Essentially, this amendment Bill will not do a whole lot 
to address the question asked by the member for Merredin because the Act is not yet in effect and it will not 
come into effect until the Bill we are dealing with today has been passed by both Houses.  I will read from some 
of the notes that I have on the hierarchy of responsibility for remediation of contamination.  They will help to 
spell things out.   

Basically, without the Act, responsibility fell to the owner of the land to clean up any contamination, regardless 
of whether he caused it or whether he even knew about it.  The Act draws a line in the sand, providing that the 
person who causes the contamination after the Act comes into force is generally responsible for cleaning it up.  
That is the polluter-pays principle.  It will not effectively come into force until the Act is proclaimed and that has 
not happened yet.  The situation for contamination caused before the Act comes into force - the member for 
Merredin talked about contaminated land purchased before the Act comes into force - is more complicated.  
There is a general principle that legislation should not retrospectively make something an offence.  We went 
through this when the first Bill went through.  We cannot legitimately, as a Parliament, move to convict people 
for actions that were quite legal at the time that they were committed.  I am interested to know whether, in the 
example used by the member for Merredin, there is any argument that anyone did anything illegal.  I doubt there 
is.   

Mr B.J. Grylls:  It is about who will pay for the remediation.  They know what the cost is and they know they 
have to do it.  It is the toing-and-froing between the two companies.  That is a specific example.  I am sure there 
are many examples that are equally as complicated.   

Dr J.M. EDWARDS:  There are many that are being argued about.   

Mr B.J. Grylls:  When it comes to the fuel companies, many would be changing from Shell to BP to Mobil.  That 
will be an ongoing argument.   

Dr J.M. EDWARDS:  The issue there is that many of the fuel companies have, in fact, been dealing with this for 
a number of years.  It seems to me that generally they have been able to sort it out constructively.  I commend 
them for their efforts over the past decade to put in place prevention strategies to ensure there are no leakages, 
particularly into our ground water.  

Essentially, the Act provides that where a person has caused contamination before the Act comes into force by 
an action that is unlawful at the time, the person is responsible for remediating the contamination.  That is the 
retrospectivity element of the legislation.  Likewise, someone who bought land before the Act comes into effect 
knowing it to be contaminated has a position in the hierarchy of responsibility above an innocent unknowing 
landowner.  If a person knowingly bought the land suspecting or knowing that it was contaminated, that person 
would pay less and he would be aware of that risk when the land was purchased.  The hierarchy also considers 
situations in which people induce a need for remediation by changing the way land is used and those in which 
the Government caused or contributed to the contamination.  The fundamental answer to the member for 
Merredin’s question is that after the Act comes into effect, it establishes a contaminated sites committee that will 
help resolve many of these questions about who is responsible for remediating contamination.  This is really 
fairly straightforward.  The main part corrects the anomaly that we should not have had.  We are obliged to 
correct it.  The Bill also includes minor amendments and takes into account the time span since the Bill was 
passed and changes to other legislation.  I thank members for their support.   
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Question put and passed.   

Bill read a second time.   

Leave granted to proceed forthwith to the third reading.   

Third Reading 

Bill read a third time, on motion by Dr J.M. Edwards (Minister for the Environment), and transmitted to the 
Council.   

Sitting suspended from 1.49 to 2.00 pm 
 


